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INTERESTS OF AMICI CURIAE'

Amici curiae are members of the United States
Congress”® who are bound to support and defend the
Constitution, and all share a concern for the con-
tinued vitality and advancement of constitutional
protections for all of our respective constituents.
These constitutional protections include the princi-
ples enunciated by this Court encompassed by the
right to privacy. Accordingly, we are compelled to
affirm and stand up for the principles first recognized
in Roe v. Wade, 410 U.S. 113 (1973), which were
reaffirmed as the law in the United States in Planned
Parenthood of Southeastern Pennsylvania v. Casey,
505 U.S. 833, 871 (1992), and the continued integrity
of a woman’s right to decide whether to continue or
terminate a pregnancy without unnecessary govern-
mental interference. As a fundamental right guaran-
teed by the Constitution, and one that strikes at the
heart of ordered liberty and individual autonomy —
indeed, one recognized by 63 percent of our country’ —

' Amici affirm that no counsel for a party authored this
brief in whole or in part, and no counsel or party made a mone-
tary contribution intended to fund the preparation or submis-
sion of this brief. No person other than amici or their counsel
made a monetary contribution to its preparation or submission.
The parties have consented to the filing of this brief and written
consent is on file with the Clerk.

> A list of the Members of Congress participating as amici
appears in an appendix to this brief.

° Pew Research Center, Roe v. Wade at 40: Most Oppose
Overturning Abortion Decision, Religion & Public Life (Jan. 16,
2013), http://www.pewforum.org/2013/01/16/roe-v-wade-at-40/.
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a woman’s right to decide whether to carry a preg-
nancy to term or to seek critical medical services,
including abortion, should be insulated from the
shifting political rhetoric and interest groups whose
sole purpose is to erode the right to choose to bring a
pregnancy to term afforded to women under Roe.

Moreover, this Court’s interpretation of the
Fourteenth Amendment directly affects how Congress
and state legislatures draft, consider and enact laws.
Amici seek to protect the integrity of the Constitution
and the legislative process, which is undermined
when unnecessary and politically targeted legislation,
like the ambulatory surgical center (“ASC”) and
admitting privileges requirements in Texas House
Bill 2 (“H.B. 2”)," is passed for pretextual purposes.
The lack of credible evidence that such requirements
serve any governmental interest and the undue bur-
den imposed on women seeking to exercise their
constitutional rights, including increases in costs,
delays and health risks to women, demonstrates H.B.
2’s pretextual nature. Amici are also deeply mindful
of the importance of protecting women’s healthcare
access and constitutional rights, while ensuring
against the unnecessary political interference with a
woman’s right to seek lawful medical care. Amici
recognize that H.B. 2 and other laws like it serve to
disempower the poorest and most vulnerable women.
Accordingly, like all legislation that contravenes

* House Bill 2, 83rd Leg., 2nd Called Sess. (Tex. 2013); and
25 Tex. Admin. Code §§ 139.40, 139.53 and 139.56.
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bedrock principles of the Constitution, this Court
must invalidate H.B. 2 and hold that it is unconstitu-
tional.

SUMMARY OF THE ARGUMENT

The Constitution secures to all Americans a right
to personal liberty and autonomy over their bodily
integrity. This liberty extends to the right of all
women in the United States to decide whether to
carry a pregnancy to term. These rights are both
settled law and broadly supported by the American
public, and should not be subjected to the vagaries of
shifting political rhetoric.

But, such protections are meaningless without
true access to exercising these rights. H.B. 2 imposes
a pair of targeted regulations of abortion providers
that burden the ability of women to access lawful
abortion services. H.B. 2’s ASC and admitting privi-
leges requirements create unnecessary and prohibi-
tive obstacles to the practice of abortion in Texas.
Under the law, more than 75 percent of the abortion
clinics in Texas will be forced to close, causing count-
less women significantly greater difficulty and cost
in attempting to exercise their constitutionally-
protected right to decide whether to carry a pregnan-
cy to term. Indeed, for many of these women, H.B. 2
effectively forecloses this right altogether.
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Texas is not alone — it is one front in a troubling
multistate effort to hinder women’s reproductive
rights. These states are creating a patchwork of
restrictive abortion laws directly attacking settled
legal precedent protecting women’s rights. This
patchwork is the deliberate effort of a centralized
campaign to design laws intended to deny access to
lawful abortion services under the pretext of pro-
tecting women’s health. Yet, these laws are wholly
unnecessary for safe medical practice and their
enforcement will cause undue delays for women
seeking lawful abortion services and needlessly
increase the medical risk of the procedure. The im-
pact of onerous laws like H.B. 2 could soon be felt
nationwide, as success at the state level has embold-
ened opponents of reproductive rights to introduce
similar legislation in Congress and push for other
restrictions on women’s health care providers.

States have made women’s ability to exercise
their fundamental rights dependent on where they
live by targeting a medical procedure and attempting
to regulate it out of existence. This Court should not
let these constitutional guarantees be so easily cir-
cumvented. We urge this Court to vindicate these
rights by invalidating H.B. 2 as an undue burden on
the liberty, respect and dignity guaranteed by the
Constitution.
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ARGUMENT
POINT I

ALL WOMEN HAVE THE RIGHT TO CHOOSE
WHETHER TO CARRY A PREGNANCY TO
TERM AND TO MAKE THAT DECISION FREE
FROM UNNECESSARY STATE INTERFERENCE

A. This Court Recognizes the Constitution’s
Guarantee of Privacy Protects a Woman’s
Right to Choose Free From Unnecessary
Governmental Interference

All U.S. citizens have the right to personal liber-
ty and autonomy over their bodily integrity. These
personal liberties emanate from the Constitution’s
right to privacy, which is well-established by this
Court and a part of the essential rights understood by
American society.” The Constitution’s guarantee of
privacy protects certain rights that are “‘fundamen-
tal’ or ‘implicit in the concept of ordered liberty’ ™
from “undue” governmental interference.’

Over forty years ago, in Roe, this Court recog-
nized the right to privacy “is broad enough to encom-
pass a woman’s decision whether or not to terminate
her pregnancy” prior to viability.” This Court in Roe

> Roe v. Wade, 410 U.S. 113, 152-153 (1973); see also
Griswold v. Connecticut, 381 U.S. 479, 484 (1965).

® Roe, 410 U.S. at 152 (internal citation omitted).

" Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846
(1992).

* Roe, 410 U.S. at 153.
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appreciated the physical and psychological toll on
women should abortion be banned and recognized it
is the responsibility of a woman and her physician,
not the state, to decide whether a pre-viability abor-
tion is appropriate under the circumstances.” This
Court’s decision in Roe “confirmed once more that the
protection of liberty under the Due Process Clause
has a substantive dimension of fundamental signifi-
cance in defining the rights of the person.”’ Moreover,
in Roe, this Court found the right to terminate a
pregnancy followed fully and consistently with other
fundamental liberty interests involving exceedingly
personal decisions about subjects including “mar-
riage, procreation, contraception, family relation-
ships, and child rearing and education.”™

In Casey, this Court reaffirmed “[tlhe woman’s
right to terminate her pregnancy before viability is
the most central principle of Roe v. Wade,” and that
Roe’s holding “is a rule of law and a component of
liberty we cannot renounce.”” Indeed, in Casey this
Court found “[aln entire generation has come of age
free to assume Roe’s concept of liberty in defining the
capacity of women to act in society, and to make
reproductive decisions; no erosion of principle going to
liberty or personal autonomy has left Roe’s central

° Id. at 153.

' Lawrence v. Texas, 539 U.S. 558, 565 (2003) (Kennedy, J.).
" Roe, 410 U.S. at 153-154 (internal citation omitted).

' Casey, 505 U.S. at 871.
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holding a doctrinal remnant. . ..”" The Casey Court
made clear Roe remains the law of the land: “[a]fter
considering the fundamental constitutional questions
resolved by Roe, principles of institutional integrity,
and the rule of stare decisis, we are led to conclude
this: the essential holding of Roe v. Wade should be
retained and once again reaffirmed.”

Moreover, in Casey, this Court again reiterated
that certain “personal decisions relating to marriage,
procreation, contraception, family relationships, child
rearing, and education” “involv[e] the most intimate
and personal choices a person may make in a lifetime,
choices central to personal dignity and autonomy”
and “are central to the liberty protected by the Four-
teenth Amendment.”” Specifically, the Court reas-
serted that this right is rooted in the Due Process
Clause of the Fourteenth Amendment, “a promise of
the Constitution that there is a realm of personal
liberty which the government may not enter.””’ In
Casey, this Court understood that notwithstanding
the personal beliefs of its Justices, its “obligation is to
define the liberty of all, not to mandate our own
moral code.””

In Casey, this Court also saw fit “to give some
real substance to the woman’s liberty to determine

¥ Id. at 860.
" Id. at 845-846.
® Id. at 851.
" Id. at 847.
" Id. at 850.



8

whether to carry her pregnancy to full term.”* Thus,
this Court held state statutes and regulations which
“impos[e] an undue burden on a woman’s ability to
make this decision” unjustifiably “reach into the
heart of the liberty protected by the Due Process
Clause.”” A state statute imposes an undue burden
when it “has the purpose or effect of placing a sub-
stantial obstacle in the path of a woman seeking an
abortion of a nonviable fetus.”™

In explaining the “undue burden” standard, this
Court set forth that “[a] statute with this purpose is
invalid because the means chosen by the State to
further the interest in potential life must be calculat-
ed to inform the woman’s free choice, not hinder it.”
Furthermore, in describing an unconstitutional
statute, this Court in Casey established that even a
statute premised upon a “valid state interest” which
“has the effect of placing a substantial obstacle in the
path of a woman’s choice cannot be considered a
permissible means of serving its legitimate ends.”

Accordingly, Casey reaffirmed the essential
holding of Roe, and made clear the U.S. would not
return to a pre-Roe landscape. Furthermore, in Casey,
this Court established the “undue burden” standard

" Id. at 869.
¥ Id. at 874.
* Id. at 8717.
21 Id
* Id.
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governing all state and federal legislation covering
the provision of abortion services.” The “undue bur-
den” standard prevents legislators from enacting
legislation related to abortion that creates substantial
obstacles to a woman’s access to the full range of
reproductive health care, including lawful abortion
services.

B. Pretextual State Legislation Like H.B. 2
Creates an Undue Burden Which Erodes
Women’s Access to Lawful Abortion Ser-
vices

No one disputes that states may generally adopt
public health regulations under their police power.”
Nor do we contest that certain regulations of abortion
which are truly designed to protect public health are
in the public’s best interest. States have significant,
but not unlimited discretion, to regulate health care
and establish health care policy on a number of
issues. However, state laws may not restrict federal
constitutional rights.

This Court must ensure the constitutional rights
of all Americans are protected and enforced, and that
access to critical medical services is not unduly

® Id. at 876.

* See Hillsborough Cty., Fla. v. Automated Med. Labs., Inc.,
471 U.S. 707, 719 (1985) (“[TThe regulation of health and safety
matters is primarily, and historically, a matter of local con-
cern.”).
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burdened by unnecessary state legislation.” Our
nation’s citizenry looks to this Court to protect
against invasions of liberty, and “[t]he identification
and protection of fundamental rights is an enduring
part of the judicial duty to interpret the Constitu-
tion.” It is the responsibility of this Court to ensure
that the rule of law established in Roe and reaffirmed
in Casey is not rendered meaningless by unconstitu-
tional infringements perpetrated by state legisla-
tures, which place an undue burden upon a woman’s
right to access lawful medical services, including
abortion. In short, this Court must ensure that all
constitutional rights are not only protected, but also
exercisable. As states seek to limit, or entirely elimi-
nate, access to lawful abortion and medical services, a
woman’s ability to exercise her fundamental rights
becomes dependent upon where she lives and the
moral views of her state’s legislators. One’s freedom
to exercise a fundamental right must not be tied to
the state in which she lives. Court action is required
to ensure the right to decide whether and when to
have a child and to effectuate that decision does not
become state-dependent.

» See Casey, 505 U.S. at 878 (“Unnecessary health regula-
tions that have the purpose or effect of presenting a substantial
obstacle to a woman seeking an abortion impose an undue
burden on the right.”).

* Obergefell v. Hodges, 135 S.Ct. 2584, 2598 (2015) (Kenne-
dy, J.).
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Many states, however, have unjustifiably deter-
mined it is within their power to impose an undue
burden upon this right and to deprive citizens of their
liberty. These unconstitutional state actions deeply
affect the course of many women’s lives. Under the
false pretenses of protecting women’s health and safety,
these states advance onerous legislation unrelated to
women’s health, compliance with which is prohibi-
tively expensive for most operating clinics performing
abortions. When these clinics can no longer operate
without violating state law, they are left with no choice
but to shut down. These laws, commonly known as
“TRAP laws” (Targeted Regulations of Abortion
Providers), purport to advance women’s health and
safety by regulating who can perform abortions and
in what setting, but instead only burden a woman’s
right to decide whether to terminate a pregnancy. As
more abortion clinics are forced to close, women are
denied access to their right to choose whether to carry
a pregnancy to term. As of December 2015, five states
have ASC requirements” akin to H.B. 2 and nine
states have comparable admitting privileges laws.”

* Michigan, Missouri, Pennsylvania, Tennessee and
Virginia have ASC laws comparable to H.B. 2. See Texas Policy
Evaluation Project Fact Sheet, dated dJuly 6, 2015,
http://www.utexas.edu/cola/txpep/_files/pdf/ASC%20fact%20sheet
%20updated%20July%206.pdf.

*® Those nine states are Alabama (Ala. Code § 26-23E-4
(2014)); Kansas (30 Kan. Reg. 1473 (Oct. 27, 2011) (§ 28-34-
132(b))); Louisiana (La. Rev. Stat. § 40:1299.35.2; 48 La. Admin.
Code Pt. I, 4423); Missouri (Mo. Rev. Stat. § 188.080 (2012));
Mississippi (Miss. Code. Ann. § 41-75-1(f) (2013)); North Dakota

(Continued on following page)
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Critically, “[a]ln abortion-restricting statute sought to
be justified on medical grounds requires not only
reason to believe ... that the medical grounds are
valid, but also reason to believe that the restrictions
are not disproportionate, in their effect on the right to
an abortion, to the medical benefits that the re-
strictions are believed to confer and so do not impose
an ‘undue burden’ on women seeking abortions.”™

The supposed safety-related need for these
exceedingly stringent laws is refuted by the minute
risk of death and complications associated with
abortion procedures. The overall risk of death from an
abortion is 0.6 per 100,000 procedures (0.0006 per-
cent). The risk of death associated with childbirth,
8.8 per 100,000 live births (0.0088 percent), is 14
times greater than abortion.” Further, the risk of
major complications following the procedure, defined
as those “requiring hospital admission, surgery, or
blood transfusion,” was only 0.23 percent.” Tellingly,

(N.D. Cent. Code ch. 14-02.1 (2011); Oklahoma (Okla. Stat. Ann.
tit. 63, § 1-748(B) (2013)); Tennessee (Tenn. Code Ann. § 39-15-
202 (West 2015)) and Wisconsin (Wis. Stat. Ann. § 253.095
(2014)).

* Planned Parenthood of Wisconsin, Inc., et al. v. Schimel,
806 F.3d 908, 919 (7th Cir. 2015) (Posner, J.) (citations omitted).

* Elizabeth Raymond & David Grimes, The Comparative
Safety of Legal Induced Abortion and Childbirth in the United
States, 119 Obstetrics & Gynecology 215, 216 (Feb. 2012) (using
national data).

* Ushma D. Upadhyay, et al., Incidence of Emergency De-
partment Visits and Complications After Abortion, 125 Obstet-
rics & Gynecology 175, 175, 181 (2015) (using 2009-2010 abortion

(Continued on following page)
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other outpatient procedures routinely performed in
doctor’s offices without legal restrictions have sub-
stantially higher risks of complication than those
associated with a first-trimester abortion; “the rate of
complications resulting in hospitalization from colon-
oscopies done for screening purposes is four times the
rate of complications requiring hospitalization from
first-trimester abortions.””

In the instant matter, Texas claims requiring
abortions to be performed in ASCs would ensure safer
procedures, yet it fails to cite any credible or
medically accurate evidence to that end. Leading
medical organizations including the American College
of Obstetricians and Gynecologists, the American
Medical Association, the American Academy of Fami-
ly Physicians and the American Osteopathic Associa-
tion, documented in their Brief in Support of
Petitioners’ Petition for a Writ of Certiorari that
“[rlequiring that an abortion clinic meet the stan-
dards for ASCs is medically unnecessary because of
the nature and relative simplicity of the abortion
procedures and because the complication rate associ-
ated with these procedures is exceptionally low.””

data of women using the fee-for-service California Medicaid
program).

% Schimel, 806 F.3d at 914 (internal citations omitted).

* Brief for American College of Obstetricians and Gynecol-
ogists, et al. as Amici Curiae Supporting Petitioners on Petition
for a Writ of Certiorari, Whole Woman’s He